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COMPTROLLER CuMGRAL CF THE UNIT:D STATLS

&ASHINGTON 25
B-123382 fpril 21, 1955

Dear Mr, Secretary:

Reference is made to letter of March 22, 1955, with enclosure
(Militar Pay and #llowance Committee Action No. 113), from the
Assistant Secretary of Defense (Comptroller), requesting decision
whether we will follow the opinion of Court of Claims in the case of
Tanner v, United States, C, Cls, No, SL3-53, and two related cases,
decided November 2, 195L, in all cases involving Reserve officers of
the wniformed services, including officers of the National Guard,
retired, or granted retirement pav, under any statute authorizing
retirement, or the granting of retirement pay, for physical disability,
age, or length of service,

It was held in the Tanner case that bv section 1(b) of the act of
July 1, 1947, 61 Stat, 239, 10 U.S.C. 371b, the express prohibition
against the receipt of dual coumpensation contained in section 212 of the
wconomy Act of June 30, 1932, as amended, 5 U,S.C, 59a, was nullified as
to members of tie Officers' Reserve Corps of the Army granted retired pay
under the provisions of Title ITI of the act of June 29, 1948, 62 Stat.
1087, and that such members could receive both retired pay and the compensa-
tion of a Federal civilian position, regardless of the combined rate from
both sources, :

While the opinion was rendered in the Tanner case on November 2, 195k,
entry of judgment was suspended pending detemimation of the amounts due
Kr, Tanner and the plaintiffs in the other two cases covered by the
opinion, Our computations of the amounts due should be received by the
court in the immedi ate future, When the Judgment is entered the Attorncy
General may wish to petition the Supreme Court of tihe United States for a
writ of certiorari, In these circumstances the Tanner case constitutes
no basis now for action by us in any situation. Consequently, we may not:
at this time determine the matter.

Your request, however, will be held in abcyance until the Tanner case
has been finally litigated, at which time we will advise you further,

Sincerdly yours,

/s/ Joseph Campbell
Comptroller Genceral
of the initad “tates

The honorable

The Secretary of Defense
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DEPARTMEHE OF DEFENSE

MILITARY PAZ A0 ALLOWANGE COMMITTEL
| GOMNTETEE ACTIOK X0. 113 |
| (UESTIONSS

© Y 1 le W1l the Pinding in the Pnited States sourt of Claias .ase,
decided 2 November 195k, :0. SW3~53; 1o. 38eDij and do. 39-5% be folloved -
by the Jomptroller General of the United “sates with respect to all
reserve officers of the armed s rvices, including efficers of the Natiemal
Guard, who were afther retired with pay er later granied pay for (1) #is~
ability under the previsious of any law, aad (2) age and length ef service
- nnd}gr"fitlaa 11 or 111 of the Acl of 29 Jume 19u8, G2 Stat. 1087, 20 USL

2. To what extent, if at all, the decision ef the United Ftates .
Court of Claims in Tanner et al v, United States, deelded Romaéw:'?, '
195k, ma; be followed b, Tavy. More particularly, decision is re-
quested az to whether in the case of retired Reserve officers in the 4
categeries specified, the deeision in that case provides exenption {rom
ihe restrictions contained in sectlen 212 of the Act of June 30, 1932, ‘
as anecded (5 USC 59a) as further amendsd by Public Lew 390, 83rd Congress,
approved Pebruary 20, 1954, the so-called .ual Compsnsation statube,
azainsi the concurrent recelipt Ly retived officers of retired pay from
the ﬁavyarﬂm:mmamm eivil positions o

a, Commissioned reserve officers retired for _ears of active

sepvice (20 or 30 years) as provided by section 310 of the Havel Reserve
Mot of 1938 (52 Stat. 1183), and receiving reiired pay based ea such
comtissioned rank. S ) c :

: b, Comiissioned resérve offisers of the Havy retired prior to
- January 1, 1553 either for ave and years of service under Title 170 of the
ot of Jume 20, 1948 (62 Stat, 1087), s anended, or under the provieions
of the Act of February 21, 19u6, {60 Stat. 26), as smended, or retired
for years of service under any other applicable provisions of law,.or. _
retired for physical disability, and receiving retired pay based on such
- comnissioned rank. : c S :
.. g. Members retired from the Fleel Reserve prior {eo Jamory 1, .
- 1953 upen completion of 30 years of gervice pursuant to seetlon 20k of - . .
the Haval Reserve Act ef 193C (52 Stat. 1179) and subsequently advanced
- on the Hetired 1list to commissioned yvank or comwissined warrant rank
- with retired pay based on comaissiemed ranke ' o
- d. Membews retired fron the Fleect Reserve on or after January 1,
. 1953 after completion of 30 years of service pursuant to seeticn 20 of
" iho Raval ieserve Act of 1938, supras, and thereupcn advanced to commissioned
" or comeissioned warrant grade en the Retired List, with retirved pay
" . based on comiissioned rank. . 4 - o

\ ' _Approve_d For Release 2005/01/26 : CIA-RDP62-00631R000200210005-3




Approved Feg@Release 2005/01/26 : CIA-RDPGZ%OO“R00020021000‘5-3‘

- 8, Commissioned Heserve offisers retired o or after Jamuary 1,
1953 either for physiecal disabiliiy or for years of service undewr Title
i1l of the Act of June 29, 19.8, as amended, supra, or the Aet ef Pebruary

- 21, 1946, as amended, suprs, or section J13 of the Armed Foress Reserve
et of 1952, anproved July 9, 1952 (5 Swav. k99), or under other
applieable provisions of law, with redired pay based on sush comnlssioned

. _¥o Former members of she Kaval leserve granted retired pay,
under Title ITI of the A¢t of June 29, 1948, as amended, supra, such
pay being based nn the pay of commissfoned rank who, although meeting

~ the requiremeuts of that Title, had eeased to be members of the Naval
Heserve prior 1o being granted retired pay. :

3« Amsuning that the deeision of the Court of Claims iwm spplicable
in any of the above instances, to what cxtent, 1f any, wey retrosptive
- effect be given to that decision with respect to entiilement to receive
both mililary retired pay and pay from s ‘ederal oivil position?

L1SCUBSI0N:
N

In regard to the {irst question, speenlation exists as to the scope
which the Comptroller Oeneral will ‘give the court deeision. He might cone
clude that the decision pertains only to she particular officers named in
the suit} or that it also aprlies 1o all reserve officers retived under the
provisions of Title II or Title II1 of Pnblie Law £10, 80th Congress, 62
Stat. 1007; or that it has spplieation to all reserve officers regardless

. -of the type of retirement, - . - :

‘ . Palling in the last named category would be the case of a member who
was relired for disability as a Captain, United States Air Force, effective
8 October 19, The disability om which his retiremant was based was not -
incurred in combat with an ensmy of the United States, nor uas it the
result of the explosion of an insirunentelity of war in line of duty, ‘
The Comptroller Ceneral in B=112074, 2 Februmry 1953, held that comcurreny -
recelpt of disability retirement pay successively from the Veterans

. Adminisiration, and the Cepartments of the ~rmy and the Air Force, ami .
campensation as a United States Semator was unauthorized and required
collgoticn from the Cenmtor of the retirement pay roeeived under such
circunstances, : S o

The Comptroller General im ths decision just ecited made no menﬁién
of the Aot of 1 July 1947, £1 Stat. 238, 10 USS 37 and 37% {b), which
provides as followss X _

. ®All offigers aid employees of tihe United States or of the Uistrict
- of Uolumbia who shall be members of Lhe fficera' Heserve Corps or of the
. Enlisted ieserve Corps shali be entitled to leave of absence from their
regpeciive duties, without loss of pay, time, or efficiency rating, on all
- days during which they shall be ordered to active duty for traiuing, or
- active duty, or to duty with troops or at field exercises, or for

- Approved For Release 2005/_01#%6 : CIA?RDP62-00631R000200210005-3‘




ILLEGIB Approved For Release 2005/01/26 : CIA-RDP62-00631R000200210005-3

Next 2 Page(s) In Document Exempt

Approved For Release 2005/01/26 : CIA-RDP62-00631R000200210005-3



